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t:LIGENCE—The infant tres- 
»ser rule laid down in Re- 
zement, Torts, Sec. 339 is now 
miy entrenched in our law. 
me rationale of the infant tres- 
ser rule is that where a tres- 
yss on land is foreseeable and 
yndition thereon involves un- 
«sonable risk of death or seri- 
3 injury to a_ trespassing 
sild, the possessor becomes li- 
sie for injury to such child. 
here recovery by the infant 
»spasser has been allowed the 
jigation to foresee the risk 
3s been imputed from the dan- 
sous nature of the condition 
ysing injury and prior know- 
ze of trespass on or permit- 
-duse of the lands by children. 
hile absence of knowledge of 
r trespass or of an obviously 
angerous condition does not 
nerate the possessor from 
ability they may be of vital 
nportance on the issue. 
jeld, possessor not liable to in- 
it trespasser injured by step- 
ng on piece of scrap metal 
hich sprung up and lacerated 
mee, in house under construc- 


. 


t from an opinion by 
J.A.D., rendered November 
Appellate Div. Turpan v. 





yriman. For plaintiffs—Robert 
Kron Cummis & Kroner 
F defendants—Th S 





(Reid & Flah 
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Pigests of Recent Opinions 73.2 °Masctetes 


; : Conference 
by reason of the 
the condition 


been imputed 


: = | 
dangerous nature o aa 
peti oe Sarere oe ABA Award To Be Presented To 





injury and because Of administrative Office of Courts 
ige that children cus- 
respassed on or were intraub, Gov- 





tne ianad on 


tO use 


dangerous 


nd Governor 





condition 











, F ff, of Connecti- 
é ted - ss the Judicial 
er Kn wieage OI prior tres- Magistrates to be 

nor that maintaining an at the War Mem- 





1t10n Was 
of proof 


ion was inherently 


rous C 


here. Absence 





Trenton. The 
open the con- 
ich Governor 





conalt 











yoviously dangerous does not er his address 
nerate occupier from liabil- Jersey Magistrates. 
y Since it 1s concelvable tnat an E ff will address 
innocuous condition may be made | the confers 2:00 P.M. when 
Janoerolus hv the itr } ) f t t ( 
oily dangerous by the it resumes f its afternoon ses- 
ale a yf the child trespasser | sion 
yr motne Jor does absence f 
r another. Not does absence of Othe: nterest on the 
story of known trespass or! 4.4: : 
 aaerenS " oe: besa | day’s agenda i presentation 
license excuse t occupier li Ne of the A.B.A. Award to the Ad- 
Contined on page 2, col. 1) ministrative Off f the Courts, 
Moot ( Clinic to be 
presented y the Municipal 


Notice of Judicial Cot mmittee, and an ad- 
Appointments iress by Dr. Bennett M. Rich, 
eee Director of t B of Gov- 
ernment R h 


ireau 
Rutgers Uni- 





feyner on J} j 
his intention to| versity, to the municipal court 
K ntz, Mor-| clerks of ' 


J. Edgar Hoover Joins 
AmBar 


Judge 
County 


succeed 
Morris 
shington (ACCN) Direc- 
J. Ed Hoover of the Fed- 
eral Bureau of Investigation has 
: ican Bar Associ- 


nounced 
resign 


Tax 





¢ 
ol 








tion, and -eived his certifi- 
cate of membership from ABA 
President John D. Randall of 

7 Cedar Ray 
aa nomination of Theodore Randa ed the certifi- 
L ta 4 Superior | © te pe Hoover in con- 
Court before the | mectl nnual gradu- 
S, 7, i ation exe the FBI Na- 
= ha tional A eld at the Jus- 
Tray tice Dep 1uditorium at 
et 10:30 n President Randall 
spoke at lation cere- 


mor 
mon 


Hoover! juated in 


1es 
i 


law from 








George W n University 
n Washin 1916 and en- 
n the Sen: ince last Jan-|tered t e Department 
13 the following vear. He has been 
director of t FBI since 1924. 
Opini A ved He hold ’ doctor of laws 
pinions Approved goo rcec sehiotis 
lication asa 2 
For Publica In pre ABA mem- 
November 3 to 9, 1959 a Sipe 
VOTE: ( ¢ he nion Bar Associa- 
lcome into its 
{n great Amer- 
é é n ed lawyer, and 
é u j cE services 
g Cler! exemplified 
Court, State House 1e the nation 
ton nd of )fessior 
SUPREME COURT “Bot d private 


Appeals life J. Ed Hoover has made 


Jasaitis v. Paterson ‘A-14, de- contributi t the nation 
d Nov. 9, 1959 equaled | ry few men. In 





of 


1zeNncy 








PAI Ivernm € heads to 
its pre t st dards of excel- 
lence, he ntributed im- 
Y Ssurably tne nation’s 





And in so 
d in the 
dence and 








authority 


and for tl f } and integ- 
rity of it forcement pro- 





Attorneys Exam 
Dates Set 


The State B 
fixed the date 


1960 attc rn \ 





1iners have 
> February 
examination as 





February 25 and 26. The exam- 
ination will be given in Trenton 


at a place to be announced. 
Those to take 
test must file their notices of 
Clerk of the 
or before 





the 


in- 


ail 


Ferris et al v. D’Are ‘A-17 
ided Nov. 9, 1959) 


1 er a: + #r laint 
Reversed verdict for plaintiff 


tention 
Supreme Cou 
December 28 


r+ on 





Rule Amendment 


SUPREME COURT OF NEW JERSEY 
ORDERED that the attached amendment to Rule 3:7-10 and 
Criminal Procedure Form 13A are adopted immediately 
By the Court, 





s/ JOSEPH WEINTRAUB, C.J. 


Dated: November 5, 1959. 


EXPLANATORY NOTE 
the following amendments matter to be deleted is bracketed 
and new matter to be adopted is emphasized by boldface 


In 
thus 


(thus). 


Paragraph (c) of Rule 3:7-10 is amended to read as follows: 
3:7-10. Sentence and Judgment; Withdrawal of Plea; Presentence 

Investigation; Probation 

(c) Sentence. Sentence shall be imposed without unreasonable 
delay. Pending sentence the court may commit the defendant or 
continue or alter the bail. Before imposing sentence the court shall 
afford the defendant an oportunity to make a statement in his own 
behalf and to present any information in mitigation of punishment. 
If the defendant is being sentenced following a plea of guilty, non 
vult or nolo contendere the court shall question the defendant to 
ascertain that he understood the meaning of his plea, and that it was 
voluntarily entered and not the result of any promises, threats or 
other inducements made by the prosecutor. [If the defendant has 
been convicted after trial the court shall advise the defendant of his 
right of appeal and that, if he is unable by reason of poverty, to 
defray the expense of an appeal, including the expense of securing 
a transcript of the record, testimony ana proceedings at the trial 
and the expense of securing counsel, he may make application to 
the appellate court for a transcript to be furnished him at the ex- 
pense of the county and for the assignment of counsel to represent 
him on the appeal.] A transcript of the proceedings of sentencing 
shall be prepared by the court reporter and filed with the clerk of the 
court. Nothing herein contained shall be construed as affecting the 
provisions of N.J.S. 2A:160-5 or the power of the court to resentence 
a defendant after a reversal of the judgment by reason of error in 


the sentence. The sentence shall include a determination as to 
whether the prisoner was convicted and sentenced as a second, 
third or fourth offender as provided in N.J.S. 2A:85-8, 2A:85-9, 
2A:85-12 and 2A:85-13 The commitment or order of sentence 
which directs the prisoner’s confinement shall specify therein 


whether he is convicted and sentenced as a second, third or 


offender. 
Note: Effective September 9, 
June 27, 1955 to be effec 
amended June 27, ive 
1958; pa iph (c} amended effective Nov 
Formerly Rule 2:7-10, amended December 
ary 1, 1952; January 1, 1953 


graph (a) amended 
1955; paragraph 
Septe 


1953: pars 


September 7, 


‘tive 
= =O + } tx set mhoer * 
(ce) 1958 to be effec mber 3, 


ragr 





Criminal Procedure Form 13A is amended to read as follo 
FORM 13A 

STATEMENT BY DEFENDANT 

in so far as applicable, and 


arraignment and filed with the 


signed by the de- 


clerk of the 


(To be completed, 
fendant prior to or at 
court 

(Caption) 


1. Are you represented by an attorney? 


If so, who is he? 
2. If you are not represented by an attorney 
a. Are you able to afford the services of an 


rnev? 
JLilty 





Is any member of your family able to ass you in obtaining 
an attorney? 

Do you wish the opportunity to engage le serv if an 
attorney? 

d. If you are unable to afford an attorne Ju aware of 
your right to have the l n ! ) repre- 
sent you? 

e. Do you want the court to assign an attorney to represent 
you? 

3. Have you signed a waiver of indictment and trial by jury 
If so, did you do so voluntarily? 

4 fou are charged with (description of offense to be inserted prior 
to completion of the questionnaire by the defendant) 


Do you understand the nature of this offense? 

5. The offense with which you are charged is a ‘high 
which by law is punishable by (maximum penalty 
prior to completion of the questionnaire by the defe 
Do you understand this? 

(6. Are you aware that if you plead guilty, non vult or iten- 
dere the matter of punishment is entirely up to the court and 
that it may sentence you to the maximum penalty provided by 
law? 


nserted 





nolo col 


5. Do you understand that the trial judge may impose such sentence 
as in his discretion he considers appropriate subject to the limits 
prescribed by !aw? 


[7.] 6. Have any promises as to the sentence you will receive been 


made to you by the prosecutor or anyone else? 
[8.] 7. In view of your answers to the foregoing questions, how do you 
intend to plead? 


Dated: Signed by 


. (Defendant) 
foregoing questions were made 


him in my presence. 


I certify that the answers to the 
by the defendant and this statement signed by 
Signed by 
(Witness) 
Note: Adopted June 27, 1958 to be effective September 3, 1958; 
amended to be effective November 5, 1959. 





>. ' { 
Page Two NEW JERSEY LAW JOURN ES., THURSDAY, NOVEMBER 12, 1959 SAN. J5. LF. Jniiex Page 558: 











\. 
=—_ 


‘y 


DIGESTS OF RECENT OPINIONS thereof, the question is whether | Plantiffs contend that in 1952 the) To Presen¢ Fer 
the market value has been in-/ gasoline service station feature Prod } um On 
creased by the improvement and_| use of the property was abandon- roducts Liability 


‘Continued from page D TAXATION—MUNICIPAL LAW— ; } 
ed ana. hence that the permit is- 


ASSESSMENTS FOR BENEFITS ‘he amount of such increase. In 


ay Say “os we = —To support an assessment for the absence of other proof, the sued in 1957 was invalid. Mg aw Jers Y Chapter fige BE 
have foreseen the likelihood of the : iro sing oritv’s r os : : eas will preser ‘ al 
sighs benefits under R.S. 40:56-1 et | 2S8€ssing authority's report or ac Respondents acquired title to dealing oath. Sena 


presence of the child. But the tion is conclus ( S } 1025 <@ : 
ee Of sack facbers-mee 3 seq., there must be some pecu- | %10N is conclusive on the question | the entire tract in 1955. Some tin 
igre ecaangsrtee be : “ee it “! in liar benefit to the property as- | ° and the burden of 
a particular case be of vital im-| oced, by way of increase in| °Vercoming the presumption of 





time 5n December 
service at the 
] had been Ty 







1efits 








wt 























portance. Z 1 cove et = 1€ 
I arpa : - market value, over that received y Cle Cogent prool Ww boa rded up at jg 

The defendants were not in- by the public generally ] as upon the land owner z fidtan tevin e To 
surers and no jury question was _ an assessment for benefits js |Such proof has here been pre- ¢ . ree 
ecg unless reasonable men = presumed to be valid and the "ted by the plaintiffs. iper-mar- 
ar wr ner teny hethes defen- —_ burden is on the owner to over-| In the case of storm rs, it permit to 
dan S should have foreseen both come the presumption by clear has been h sre the tion. Both * 
the entering by children and that and cogent proofs property as: en af- d by the 
9 tresr ng child might ster 2 i a OSES ss ‘ ve a DY Uf 
vi sagas aa tae Id m = step ON __Where lands receive no present | forded n s€ OF I Tt yf hereafter 
tne niece sere es ] S ° : . . nar fal U > 
tne plece of Ke ap metal = such or possible tapping benefit from | Grainag uci 1 not previ- respondents soug a certific 
ee oe > ageee h tg and installation of a storm sewer OUSly possessed, presumption of the < 
So snc nave realize > Capa- ' : . of va Jit¢ey nt mo } Ge 
” sh — - e rea zed psi a and no change in amount, dir- 0! valid structu Id no ¢ 7 
Rigo i oncelaabey latively harmless ection or velocity of runoff, and has been icate issued unless ~ 
“pype + va) © ce g e : +} e? Hey 
St orien peasarna highl : dangerous no prevention of water drain- the velocity ertain s were made 

oa child coming or > premises i fF } ' ; ] 
ne ‘ = ea ph ie t wd ren age across or back-up ontc the Ol! has br and tion ah 
a . sien hes on gore ges lands, there is no benefit con- inage permi irs 

ean Prosser that “there 1s Vir- | ferred to support an assessment ] preven houl a- 
tually no condition upon any land for benefits sewer. On the n u rit al 
with ered a child may not poss- Digested from a per curiam been no Be si ia 

pest iro! a pe! rlam eUll 44 Tre on F 





ibly get himself into trouble” and opinion rendered Nov. 4, 1959. Ap- 
that . something more is called pellate Div. Cirasella et als v. 
for than the general possibility South Orange. For responder 
of somehow coming to harm” is’ pichard M. Sandler (Alan V. Low- must be either ture. what is ; 
impressive. enstein, atty). For appellant a benefit conferred by way Of pairing 
Crt va rc ft ] ha : nt . ain AY ; ] sperms 
This court dec lines to hold that) arthur L. Troast (McCarter & drainage being more rapid, or al- autos 
defendants maintained a condi- | poolish attys) tered, or facilitated, or a tapping of yse? 
tion on the premises which they, armirmed on the opinion of ht to such benefit in : 
reasonably could be expected tO) y.Goe Wauch below. which was to terals or sewer, none of 
have foreseen would cause a child! 4), following effect: ’ here 
to be he: oe - this eos Was.| Plaintiffs appeal from an as-| The assessment is invalid as to 
Specifically, no justification is sessment for benefits for the cost. plaintiffs 
, te j . ants |’ : 4 : ad v se pialntuill 
Hes a he iigg “a9 ~~ gp gga of the instalation of a storm sew- = 
FACTO + + jecre as & : 
a Ve normal by-product of the | ‘i 2he stipulated facts are that BUILDING PERMITS — MUNI- 
-bal, A T1O re J-pr > r Pie $e wana , ; ‘ 
cam tein ri pl peaitadineasie assessments were levied at a uni- CIPAL LAW— Where building period. an 
, La) 9 ) a r a . c + ] 4 . . . + ac os 
Y| form rate per square foot on all inspector acts mistakenly in is- 7 


would be the cause of injury to haere Wie ‘ : ‘ : tiffs as: 1ey delayed institut- 
: oroperty deemed by the Board of Ss e pe ; : : 
property y uing permit and is not misled ing suit soc ner because of the 


May be tne Dasis Novy. 27, 1957. In the application Goldmann, J.A.D 
sment To as- under the title “z hald 
a Storm sewer peared 


er- the 


om 





826 


+ 





intiffs learned of the issu- 
ance of the building permit with- 
in 3 weeks of Nov. 27, 1957 but 
1 not the instant ac- 
prerogative writ 
958. Respor =e ents 
construction in 


‘ 


abandonm 
1se 
to abandon a 
act by whict 
carried into eff 
"€ not establi 
tion or act, that a 
cannot deprive th 
rights in the uwsé 





«Be SBSH 





"2 


EBS 








he infant. : ‘ 3 5 as , : ; 
th uae Assessment to fall within a single by alleged misstatement in ap- ..> aaa snded the tenants that 
Reversed. ae : Sa a ae : : ; ee expense involved and were en- * : : 
_ ae drainage area served by the sew- plication, the permit is not ultra deavoring to secure the coopers the right to contin nce 
er; that the storm sewer became vires and void but at most void-|;;. - ys, ie rming use is not Ue 
ion of the municipal authorities *** S ses 





dart of the existing drainage sys- able by : j acti = ae 
power 26a iat e by appropriate action tak- | 444 of respondents in upgrading 
tem in such drainage area, which en within the time allowed by ,,, & i" 


propitious circumst ich as 
; Ses ae a ; inab t 
: ‘ he use. They assert they insti- | “° 
system consisted of street surfaces R.R. 4:88-15. P y assert they ins 





tutad ¢hs a ee * s4 which l I ] L- 
GAS : nae ss tuted this suit only when it ap- ss: 

= gutters but ona a ACTIONS IN LIEU OF PREROG- peared such efforts were futile. sion of the use. and e Die 
|} lines; that no underground ines ATIVE WRITS — T Sra : a ice 5 vision in the ordin Lat NOM 
: 2 WRITS he pow Held: Respondents contend the |... ria 





were installed: + lv the sew- ioe = E ai 
were installed; that only the ew er “in the interests of jus- ..... ... gos se ( lon 
er was underground, with its! tice” to enlarge the time for “(00% W2S not br pitt Within | 9 years is prima of 
1 Pee under "88-15 S t 
per annum catch basins at surface; that the in-lieu action, conferred by R.R. ner - RR age 49 aS NOU! shar e vith 
ia ee ees — J s ale 1 within S of tne ‘ 
sewer was in the lower part of the 4:88-15(c). will only be exercised ree nits ays rf og R vol 
rea ; laintiff’s properties all ; : 2 of the rmit. Plain- 
area and plaintiff's properties all jin persuasive circumstances ,.~ " a- 


compounded TRUST in the higher elevation, and that jeading the court to condone tiffs ‘answer a ee eres eee 


neit he ‘ity nor direction pnallacdl ee an it was procured Dy 
quarterly FUNDS | 2ther the velocity nor ¢ the delay. ae basta 
of runoff of surface waters from The test for enlarging the time a ae i 
plaintiff’s lands has been changed, : ramire : to question 15 on 
; sec for in-lieu action under R.R. However. it a 
nor does the sewer prevent water ‘ % pe wever, 1t appee 
4:88-15(c) is not merely wheth-| inspector knew t) 







in the answer eae ; f ~ ont 
ap nes ation. +t) continue, not mn, the 
nonconforming us 


os 
ion ana mg¢é 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 








, from draining across or backing i: RS = 
Transactions may be handled by mail | | onto plaintiff’s lands iu tice hy tiaeg “ a pre” | was boarded up 
" : Sap eet teu ok. ear * : udiced by the delay by ex -|'w ecnondent : 
FREE PARKING at Kinney Garage Held: Under our statute, RS. / y the delay by expen- was respondents A 
ditures or otherwise, but also ee 


40:56-27 and the cases construing Spikes’ the “use” of the ises 
ci ecaaae ea Sai whether plaintiff's conduct war- | zoning sense as a fas 
it, the basis for an assessment for niente Mie eteaaieann ac alaie sOning sense as a gas 
: } ‘ Ss > exce - } continued. he hhildi iy 
benefits must be a peculiar bene- sank -aate Pp 8g had continuec 7ae Ene in- 
fit derived by the property assess- ‘ : spector was not misled by the 
. . ’ oonil > Pa ntc slaw P newer hea isan cea ie 
SAVINGS dL Assn. ed from the improvement involv- Held, on facts, delay of 6 months answer. _ 1e building inspector 
an oan bey ! received by the was not caused by fraud or mis- good faith. Whether his 


ed, beyond that : : 
40 COMMERCE ST., NEWARK 2, N. J. public generally. In determining leading action of defendant and_ vi ‘the circumstances (the Plant Founded in | 888 
R.R. 4:88-15(c) will not be ap- municipal counsel advised that 


Mitchell 3-0260 a 
whether property has been pecu- : 
plied. plaintiffs were entitled to the pon 


FARE Tinian, Poaaiinet J \liarly benefited and the amount 
| 2" COMPLETE TITLE SERV 


. - cc 2 ae — from an opinion by Mit) was un 
| e ; e “ ee we Haneman _ J. A.D., rendered Nov. 5, Ot unreasonable NT 
| 1999 “Appel ate Div. Donovan v.| Allowing the most favorable THROUGHO 
Financial Printers 1959, Appellate Div. Donovan v. Allowing the “most favorable 
New Jersey, Pennsylvania, 


- sae. i : Dixon For ; ean ae, -Michael 1 
1 SPECIALISTS in all printed forms and document» : cet . : oe 

P A. Dwyer (Samuel M. Lyon, Jr., of Delaware, Maryland, 

Connecticuf, 


required for filing and registration with the Si counsel) 
iintiffs appeal from a judg- 
r hi Rhode Island, 


Securities and Exchange Commission p ; ee » ehtiete 
ARTHUR W CROSS INC | ment determining that respon- | fraud. 
4 e \ y Bi * |f dents have a nonconforming use| Plaintiffs contend that in the District of Columbia 
d that ing permit issued interests of justice they were en- and Floride 
] rent of time 


©. voweves | CHELSEA TITLE and 


Your account or inquiry invited 










































New Jersey Division of 
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71-73 CLINTON STREET, NEWARK 5, N J B| pr ni bed ee corner 0 of Ri id z exceptio ms t ne i vite limitations 
= en aees sci oo repeat ron te exceptionally con- GUARANTY COMPANY 
: : Main ef 





ining property on Paramus 
: Boardwalk Nationa! Bank 
Building 
Atlantic City, N. / 





NATIONAL SURETY CORPORATION 


A MEMBER OF FIREMEN’S FUND INSURANCE GROUP 
Specializing in the Execution of 
Fiduciary and Court Bonds 


520 BROAD STREET, NEWARK Market 4-0950 











Introducing ... 
A NEW OPTIONAL PLAN OF LONG TERM 
DISABILITY INSURANCE 


For Members of NEW JERSEY STATE BAR ASSOCIATION 
ALL COUNTY ASSOCIATIONS WITH DISABILITY PLANS UNC 
BY COMMERCIAL INSURANCE COMPANY OF NEWAR# 
iscor e@ LIFETIME Accident Benefits! 
srvice station @ 7 Years Sickness Benefits! 





TITLE 





PROMPT ¢ EFFICIENT * COMPLETE 















INSURANCE A Pi New Jerse 0 ne aa elie @ House Confinement never required! 
Serving Attorneys and | , 953 ‘ a ew eekly Indemnity up to $150. _ 
Vi & Awe SHU THIWE OWI ONILE sve « 2 
EXCLUSIVELY Full Atorney The Bo 
[sevice —— . anire rex pepo 
q iP FRA VKLIT iN Rae Pe For desc 
1ence zone n or the prop- 
FRANKLIN TITLE INSURANCE COMPANY erty was continued as a non-con- | NAME 
“IT. @ INSJRANCE ¢ . 
ling use. In 1 1955 the Borough ADDRES 


| 405 Seventh Ave. Newark 7, N. J. £0! : 
REIABILITY HUmboldt 2-390 SSNS, DONE OF ae Nee JOHN A. COUCH, JR., AGENCY, INC. | 
SINCE 1926 dinance which continued the pro- MArker 24900 
in the residential zone. 494 BROAD STREET, NEWARK, N.J d L 
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im Op DIGESTS OF RECENT + OPINIONS Were re easonably foreseeable. No Tax Lien On Balance of Contract Price Where 


nie That one vould in their play . . 
ility push the cher ier (ks aioe Contractor Failed To Substantially Perform 


of the pail was a foreseeable 
danger she should have guarded| The United States has no, the government, by virtue of tax 
against. A jury question on this | “aiffror rights to or against the | liens against Infante, had prior- 
was also presented. balance unpaid to a contractor|ity to the extent of such liens 





‘;GLIGENCE — DOMESTIC gone out to the barn with their 
RELATIONS — A grandparent grandmother. Mrs. Zylstra al- 
sho has voluntarily under- | legedly admitted that she knew 
a aken to care for a child must the boys shouldn't be there but 











~ 200 T ercise reasonable care in so t she had not told them not | SS¥e : : 
PM. xere Reag aaes : : epee ee: As to Mr. Zylstra, however,} #2gainst whom it has tax liens; over the surety in the balance 
joing to be there and had not warned : a oa nage as 
: : reasonable minds could only under 26 U. S. C. A. Secs. 6321 | remaining due on completion of 


ice of the pail 
to get through 





Where grandparent knew 


hem of the pre 
sandchildren were playing in 2 


e In de that he was justified in| and 6322, where the contractor | the contract. In ruling against 


assumi that the children were | failed to substantially perform) the government the court held 





ela 





cinitv of ail of scalding th orwa nkie apparent- ate ; : ; i sion’ , a . 
sen ate Lge drawn ei yv pushed 3 dy and Kee fel] being properly cared for by the the contract. This was the hold- | that Sec. 6321 of the Code gives 
ite é é é iV. pusn JOQa an t 1 il ‘ . ’ " . , ; 
“il i to warn them away or nto the pail of water , orandmot} The dismissal as/ ing of the U.S. Court of Appeals| the government a lien only on 
ec < « aii U4 i aii A We lOl. ’ = 7 T ‘“ ; ” 
not i tt presence of the pail ‘he tri j ‘anted the %O Him w therefore — in Central Surety v. Infante, No. “property or rights to property 
f the ‘ aul, ne 1a grante the ‘ : = ee ‘ : ; = 
ti. nesttem ae te madtioenes Mr Zeletra on Piaintifl that since the 12851, opinion by Staley, C. J.| belonging to the taxpayer, that 
4 ry > as -gligence Mr. Zylstré n laintiil s that Ace the}, ae - : 
- *: 4 d : ee Rae ‘ filed Nov. 4, 1959. the government’s rights could 
S ; presented when one of the ad nothi: g to!@alry W int oper: tion and nope } r than the taxpay 
nee ‘ + ‘ : rise no highe ra > taxpay- 
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THE PROPOSED EVIDENCE ACT OF 1959 
Method of Adoption of Rules, Miscellaneous 
Provisions of Article IV and Conclusion 


is the editorial of a series of six on the 


his 1: final 
Evidence Act of 1959. 
I. Article II, Method of Adoption of Rules. 





The proposed Act provides in Article III that me Court 
may adopt rules of evidence after discussion at a ( oy rence 
whose membership shall at least include members of the various 
courts, Bar Associations, the Legislature, the Attorney General, the 
County Prosecutors, law schools, and the public. The Court is to 

announce these rules on September 15th of each year, and 


publicly 
they are to take effect on July 1st of the following year unless can- 
celled, in whole or part, by a joint resolution of the Senate and Gen- 
eral Assembly signed by the Governor, or unless this period of time 
is eliminated by such a joint resolution so that the effecti ve date of 
the rules is advanced. It is further provided that any rul e is subject 
ule aaccnad 


to change at any time by statute or by a subs equent ru 
pursuant to the method described above. No rule thus adopted is 
“abridge, enlarge or modify any substantive right or eliminate 


the right of trial by jury 


This proposed scheme of promulg is intended to be a prac- 


ation 


tical resolution to the conflicting positions of those who hold that 
the courts should appropriately make rules governing the admissi- 
and those urging that the 


bility of evidence in judicial proceedings, 
subject matter is properly within the province of the Legislature 
This conflict has been the obstacle to the progress of evi idence re- 
form. The method proposed is similar to that whereby the United 
States Supreme Court, by authorization of Congress, promulgates 
rules of procedure, which have included some rules governing the 


admissibility of evidence in the Federal Courts. It gives recognition 
to the facts that comprehensive legislative enactment can result in 
excessive rigidity and that the courts have more familiarity with 


the subject matter, while making provision for full participation by 
the elected repyresentatives of the people. 
The proposed bill bids fair to provide a 

solution to the mechanical problems presented; and while 
tional questions may arise with respect to the powers of the 
of government, they will not be substantially greater or different 
than those now lurking in that ill-defined area where procedure 
fades into substance. We, therefore, endorse these provisions of the 
bill, believing that this resolution of the thorniest problem of making 
evidence = and reform viable is a promising one. 


satisfactory 
constitu- 
branches 


technically 


It is further provided that the Court may cause to be published 
A Po and restatements of the entire law of evidence in this 
state, together with editorial notes, tables, and references, and in- 
dications as to the source of each rule This would, of course, be a 


zreat aid to the profession and thus in itself constitute a substantial 

step forward in securing justice to litigants 
II. Article IV - Miscellaneous Provisions 
Article IV of the proposed Evidence Act 

provisions which are more of a technical than of as 


three matter 


ubstantive na- 


ture. That Article, however, does touch upon s of con- 
Siderable importance in the law of evidence; (i) the “Dead Man’s 


Act,” (ii) the admissibility of public records and (iii) judicial notice 


of the common or statute law of other states 

New Jersey’s “Dead Man’s Act” is presently set forth in RS 
2A:81-2, by which when one party to a civil action is a lunatic or 
the estate of a deceased person, the other party is incompete to 





th 


testify as to any transaction with or conversation by the 
when of scund mind or by the decedent. The proscrip 
the representative of the decedent or guardian of the 

















fies as to any such transaction or conversation or if the 
founded on any allegation of fraud or the like. 
he justification for such acts has been said to be to provide 
for equality between the parties by silencing the party still able to 
from fraudulent claims. There 


testify, thus protecting an estate 
has been a flood of criticism of the 
legislators and many committees which have studied 
most have concluded that the Act serves more to defeat 
than to prevent spurious ones. A number of states 
legislation abolishing or modifying the “Dead Man’s Ant 
omitted altogether from the Uniform Rules of Evidence 
le proposed Evidence Act of 1959 takes a bold and a construc- 
tive step by eliminating our version of the “Dead Man’s Act.” It 
does require, however, that a party who asserts a claim or affirmative 
defense against a lunatic or representative of a decedent supported 
by oral tes stimony of a promise, statement or act of the lunatic when 
of sound mind or of the decedent shall be required to establish the 
claim or defense by clear and convincing proof. By imposing this 


autnors, 


and 


“Dean Man’s Acts” by 
them, 
Just 
lave 








of 1959 contains certain | 





VOICE OF THE BAR 





an 


Comment and Criticism Invited 





sciously ig- 
> _— justice 


aw Journal 
























The jud wer, Says our 
Federal Constit n hall em- gal codes 
) e ir tne By: re of his 

aN) 





A 





Larson, War Assets - Administra- 
tor v. Domestic and Foreign pe 
Commerce Corporation. 1€} 

Case-by-case adjudic: ation Final 
he judici 














Se t 

s 
n public record o 
e Fed rnment 





Gove 
r tne iaws OI suc 









It 1 be difficult to dre aft d of reason- 
ably ‘un istance S$ in e numbe r and vari- 
ety ] “and state offici fficulty is Ulustrated 








lusions by the authors of the Uniform 





by the ering conc reache 
Rules of Evidence and by the New Jersey Supreme Court’s Commit- 
tee h 1 of the Law of E e, é ’S present 





problem, as ad- 


circumstance of 
basic probative 





nr h + 
A JACI LO 


fortuitous 


upon the 


bs eae ywever, is be 
n 
n 


m ade depend 


illc 





anothe fariadie tion and not 
the rec “ord in question or upon the fairness of permit- 
admission in evidence. The only ~— >t = the proposed 


mnt j 


*k, 31 N.J. Super 


ia "te fact that the 


the rul gs in State v 


nt 1s to correct ling in stat 
ADD. Div. 1954) where the court disregar that 
tate Commerce Commission does not itself publish tariffs but 
assigns ar ple al number to tariffs pri va ately printed by the carrier 
filed with the Com isan. The remaining area of the Subjec 

is left for appro} oriate future rule such as Unifc rm hese 68. 
In addition, propos sed Act modifies 





the RS. :82 -27 which pro- 








vides that when the common or statute law of any state is pleaded ix 

an action in New Jersey, the court shall take "dicial notice of it, 
but if it is not pleaded, it shall be presumed that the common law 
of that state is thes same as New Jer rsey common law. In view of the 
ready availability O f the decisions of oth er states interpreting their 
common law and 1 of th e public statutes of other states, it is some- 


r common law 
and particu- 
failed 


eate the pr esumption that thei 
circumstances, 
e a party has 





what unreasonable toc 
is the same as New as sey’s under any 
larly to create such a presumption merely } 
to plead such law. 

The proposed Act 


DECAUSE 





improves the situation substantially by extend- 


ing the scope of judicial notice to cover the law of another country 
as well as of another state and als 0 by permitting judicial notice of 
such law, if, inst vei of pleading it, a party gives notice thereof 

he the pretrial con- 


ourt au eac h adverse party (i) at or before 
é ast 10 days before the trial when 
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Attorney General To 
Address Morris Bar 


Attorney General David D. 
Furman will be the guest speaker 
at the next meeting of the Bar 
Association of Morris County. 
The meeting will be held on 
Tuesday evening, November 17, 
at the Springbrook Country 
Club in Morristown and will be 
a di meeting, starting at 
7PM 

The newly elected off 
association will be installed. 


nner 


icers of 


tne 


Van Riper To Address 
Monmouth Bar 
Nominations Submitted 


Walter D. Van Riper, former 
Attorney-General, former judge 
and a practitioner of wide and 
varied experience, will be the 
guest speaker at the next month 
ly dinner meeting of the Mon- 
mouth Bar Association. His sub- 
ject will be “Experiences on the 
Bench and Before the Bar.” The 
meeting will be held next Thurs- 
day at 7:00 P.M. at the Old Or- 
chard Country Club in Eaton- 


Judge Haneman To Speak 
On Post-Legal 
Education 


The Honorable Vincent S. 
Hineman of Atlantic City, Judge 
of the Appellate Division, will 
address the luncheon of the New 
Jersey State Bar Association, 
Friday, November 20 on “The 
Lawyer and Post-Legal Educa- 
tic The Association is cele- 
brating its Sixtieth Anniversary 
with a three-day session at the 
Hotel Dennis 

The luncheon will be sponsor- 
d by the Association’s Section 
on Real Property, Probate and 
Trust Law whose Chairman 
David H. Schantz of Camden. 

Following the luncheon the 
Section will convents a two- 
pronged forum meeting. The 
real estate panel will discuss the 
topic “Restraints on Alienation” 
and the panelists will be Thomas 
M. Farr, John P. Loftus and 
Saul Tischler. The probate and 
trust law panel has as its sub- 
“Planning a Small Estate”. 
The specialists for this panel are 
Walter Leichter, J. Seymour 
Montgomery and Bartholomew 
4. Sh 


yn” 


is 


In 


ject 


eehan. 


The Chairman of the forum is 


Nominations 
Harrison F. Durand and the 


The annual election of officers moderator will be Judge Hane- 
for the ensuing year will be held _ ,,,., 
at this meeting. Those nomin- n= 
ated by the Nominating Com- LEGAL PHOTOGRAPHY 
mittee, and thus far unopposed, 24 Hout Telephane Anamedien 
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Completely Revised — Up-To-Date! 


SELTZER'S ENCYCLOPEDIA OF 


NEW JERSEY LAW 
$75.00 


4 Looseleaf Binders 


The body of New Jersey Law in compact form. Focuses in one 
handy place the material for quick research. Thousands of 
points of law stated succinctly. Practice explained with illus- 
trative forms. One master pin point index. 


Subjects Covered: 


AGENCY - NEGOTIABLE INSTRUMENTS - CONSTITUTIONAL LAW - 

CORPORATIONS - CRIMES - CRIMINAL PROCEDURE - DOMESTIC 

RELATIONS - EQUITY - EVIDENCE - PARTNERSHIP - PERSONAL 
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AT THE ESSEX COUNTY 


Down Town Club, Newark 


1. James D. Carpenter and George B. Astley. 


2. Nathan Bilder, Jacob L. Newman and Maxi- 
milian M. Stallman. 
3. Jeremiah F. Hoover and Theodore McC. Marsh. 


. Joseph H. Stamler and Joseph F. Autenrieth. 
. James P. Mylod and Nathan Cholodenko. 
. Hon. Alexander P. Waugh and William L. Dill. 


BAR ASS'N DINNER TO 


7. William T. Wachenfeld, Hon. William A. Wach- 
enfeld and Howard G. Wachenfeld. 

8. Mr. and Mrs. John H. Yauch, Jr. and John H. 
Yauch III. 

9. Adrian M. Foley, Jr., Pros. Brendan T. Byrne, 
Hon. Joseph L. Smith, Hon. Joseph B. Sugrue and 
Hon. Ervin S. Fulop. 

10. (front) Hon. Harold A. Price, Hon. David A. 


50 YEAR MEMBERS 


Monday, November 2, 1959 


Pindar, Hon. Lawrence A. Cavinato. (rear) Hon Ne 


K. Mintz, Hon. Gerald T. Foley, Hon. James R. G10" r 
11. Milton M. Unger, Charles A. Woodrul!. jos 
Stryker, John O. Bigelow and David Stoffer Es 
Bar Pres. 
12. (seated) W. Eugene Turton, Nicholas 
Sr. and Paul G. Roder. (standing) Selick J. 
Edward R. McGlynn, David Bobker, Fred G. Sticke 


4]band 
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|. Wins Tax Cases At A.B.A. Urges Congress To Enact New Laws On | Surveys Use By Industry of Legal Counsel 
“ oe = Passport Control and Employe Security —prnenan 
illion Save 











7 - New York (ACCN) — Many them for reasons of economy 
ey Two special commiut- ; pending in Congress now for legis- | manufacturing companies re- and because of the scope of 
o reco ords ge en en oe ati of the American Bar Asso- lation affecting the issuance of} quire an internal staff of law-/| specialized skills outside firms 
E « Salabitebed tn the ciat ion have reached agreement passports to the more than 600,- | yerswas well as counsel outside | can supply. 
“i of Justice. d > on recommendations to Congress | 000 Americans who travel abroad; the company to provide them Firms that employ both inside 
aia. Hace for new legislation governing annually report said none! With the legal guidance they find} and outside counsel stress the 
tg eae rt sors proc edures and of these bills “conforms fully to; necessary, the National Indus-| importance of adequate com- 
the foregoing resolution on pass-| trial Conference Board reports;munication between the two 
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national reporting p 
on tax an ss The Board of Governor and added it is/1n a survey of corporate organiz- | Respondents believe that this is 
oo 1] f t committees | ation for legal work. a necessity if the activities of 
Tax Bi 2315) most| Two hundred and eighty-six) inside and outside counsel are 
: ie ize the provisions of companies, ranging in size from/to be properly coordinated. 
$174.9 gislative [he report sug-' fewer than 500 employees to While the working relation- 
ccyH 4 r 86 ) e nd more than 50, 000, cooperated in Ships between inside and out- 
a. | ela s the Conference Board study. side counsel vary great it is 
the ne The or Almost half report that they|COmmon practice among oe 
1g of e Bo: Gove gislation in| maintain their own general legal “+ B respondents 10F Outs 
cases, shown z the S C yee secu- | departments. Other respondents | COUNS® 60 report to inside coun- 
sublished cH’. Individual Rights 1e to the survey xeep attorneys on : Se SOR eee 
= S - apgeets nai nie AT a + Y 11 tr ye] ves € vr¢ for lewal \ rk in st = no thos yaArtle at 
Tax Guide Rep a National S itv ; — it TO al work in spe somes ¥ sel 
: Committee on Communi st Tac- est ide- clalized areas ¢ such as pat- , aa : 
; Strategy and Obiectives quate l¢ 1 this field ents, taxation and labor rela- egal department, the de- 
Is £ Dé a l yartmie 5 2 t nvar 
it cl ABA l b lice f t) ompan} 
s: Phis Y Be Aug- npames WIth! snd most frequently revorts to 
oe 4 lepartments are, : ; aie 
ered by taxpavers in Ut. tne same two comm os yp - _ , He , re president tne Conference 
: : 5 lirms wWwiltn more Board d 
woe : £5 ad 5 ree S lovees ct = ; AMS 
million v retrieved spects confli ing recomm enda-| tions a ip! nyees, the board 
inquent taxpayers tions on these su ‘ts. At that | , ean eae me nailer Hirms respona- 
‘f more than $11 mil- time the House of Delegates, p cay Metchaa Ra ont eet: ; Ing report the effect that the 
the previous vé iev-making b , AB: a ane rr mmended that ompany is not of a size that 
ie th oe i a». | ferred action on. the reports. "Phu Congre: ympreher would warrant a legal depart- 
e won by t rn- Hou Jopted a sugeestion ea; eh pati =p rhinay ment, or that the legal work 
ioe wees ie B dak Gioences that the tain) required is sporadic and not of 
4 Oe 244GA4 mdse 4 4 ws 65” 4 + v a os . aia ai WwW >} roy Dp } 
Pay year Sees eats aie gare narge ind procedures ‘lent amount to employ sé ' 
ose ‘ itl ailliy Walil yn cases Q SBS 1143 = : sAKC, Wi 
‘klog of tax was ibcommittee he Boa and | aor « 7 ween ae fee full-time basis ; Market Street, Camden 2 
substantially, despite try to work out an agreed set of | 4) youn FERED 1S SERRE | seer Se CRs Sen wep oer an ; 
ai emabor of 74° es | recommendation mn loyal i dicate that they employ outside 
I i Zit I i io a PeCoimuilly? Nnaavion: . iat 1 P e e . 
during the vear. The Sia eaves sii Te re eee I Le port ‘ounsel at time, and three Fire Adjusting 
‘ 195 Rati aie sok B ch snowa 1 specific stan- | fourths of them retain outside SERVICS TO ATTORNEYS 
pp. day by the Board of dards and criteria defining sensi- counsel on a continuing basis. | IRVING M. MINION 
Governors was the resul tive and nsitive government : ‘ompanies that have in- : adi 
se ” eas ; : Gates ; : Associated Adjusters 
assp m- | position ribe adequate legal departments, two 786 Broad St., Newark 2 
mmi f i idmini lural safe- als retain "mat 
1c- sae tains 4 — ox 7 ae eee Mitchell 2-1771-2 
( < cen. Eke a I principle “Ireeaqom guards | hearing and re-/| Outside counsel 
cates "| to travel abroad should be limit- view of su s, Including a Survey participants, when 
y 1s road, Dut not unlimi € of isked to cite the advantages and -We Cooperate With Attorneys— 
5 ri vn ) gue ad jin nfron Ul disadvantages of the predomi 
ee le f accust mcivaninnes of Se Desir SARASOHN & CO. 
1e INvere: I national security ne ABA nitt S expressed int use OI 1nSl or outside coun- 
; pa oie ; ch. aii aitees 5 ere FIRE ADJUSTERS FOR THE 
mm n loymen 1, most often ut there POLICYHOLDER 
K a: = saute I ] ,OES 
: secre 1 1p ed pe ) nhe vantages to 24 COMMERCE STREET, 
ary of State e dir ed estab- | and n The report said | ‘ el pr: vertheless Newark 2, N. J. 
within the state Department | furthe) yme venyeniclics companies fav MArket 2-4990 
Passport Hearing Board” t The A Bar Association OF the predominant use of inside 
ipon the denial ation | believe {merican publ Insel on the prem hs h 
i Cae a ne nterna lega Jenartment ATTORNEY COOPERATION SOLICITED 
pol ] n ervice yf lova) Miternal iegai agepartmen ] 
ud and es without a more readily available whe it W HW) ETTINGER & CO 
1 the ¢ bi io eet aa ervic eave o We . 
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Sherma1 & er of participant FIRE ADJUSTERS 
h contin 1 E ; el fpel that fl FOR THE ASSURED 
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ee foreign reiation. ne passport lrit n Conere 
ee applicant would have the right to should ‘0 r N Growin 
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REAL & PERSONAL PROPERTY umentary evidence nearing on Nis urity June 21, 1957 Pa ns 
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A SERVICE TO ATTORNEYS D The court would ultimate- Los A rn growed a lot this year?” 
HOME INSPECTION ly determine if the decision of the of tl B As 
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Diamond 2-2246 the report that variou > are ythoritt ‘ " . — , 
— . - — spies Diese acres peering ete Lk mM policy ques- Its capital funds (surplus to policyholders) has 
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grown from the modest start of $100,000 in 
feport were 1883 to the present imposing figure of over 
| : igual Satie oe $6,000,000. Its services and facilities have kept 
y Lawyers housands of policies protecting many of the n hip of George S pace. So has its ever-increasing family of 
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(Continued from page 5) ed by the common pe sala sae bas- Unifort 
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Article One... ments Law | nD 
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z aoe r I : requ emer of yi e rhe Cx rations, ; of Revised Statutes 
a s my! 8 0 ) se -G@ =6statutes | of New J preliminary to the issuing 
po d 3 I : issuing 
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N 5 2 2 «J ys o21.f TEN : f reta yO State ‘ 2 \ 1 x et 
a 9g $21.46 = = 
e $21.60 _ 
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cif 9. a chee deagoied HEREFORE, 1, Secretary of | SOW. THEREFORE, I. the Secretary of 
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Page Twelve 


Union and Essex Bars 
Sponsor World Peace 
Programs 


Victor R. King, President of 
the Union County Bar Associa- 
tion announced today that the 
Union County Bar Association 
Activities Committee was join- 
ing the Essex County Bar Assoc- 
iation Committe e on World Peace 
Through Law in co-sponsoring a 
series of television films entitled 
“Eight Steps to Peace” on WNTA 
TV. The films will be shown on 
Sunday evenings on Channel 13 
after the “Open End” program, 
which is scheduled at 10 p.m. 


Tyrone Power, in perhaps the 
last film he made, was the nar- 
rator this past Sunday eve- 
ning on the subject of “World 
Law”, the first of the series of 
eight films produced by the 
Pierce Butler, Jr., Foundation 
for Education in World Law, 
which will be shown by the sta- 
tion. Future programs in this 


series star 
Henry Fonda, 


Raymond Masse} 
Robert Ryan, Van- 
Price. 


iniienia Law he 
Meeting 


The Commercial Law Associa- 


tion of New Jersey will hold a 
dinner meeting on Wednesday, 
November 18, 1959, 6:30 P.M. at 


Horn Restaurant 
and Cherry Streets in 
Elizabeth. The guest speakers 
will be the Honorable Harold W. 
Borden, presiding Judge of the 


the Brass 
W. Grand 


on 


Union County District Court, 
and William C. Severson, Jr., 
presiding Clerk of said court. 


The 


+taory 


avutOl 





meeting 1s 
r 


1ey who may | 


Union District Court 
Commercial Calendar 





essa Brown and Vincent Family Law Committee 
Power donated his time to 
describe an issue which was pro- To Meet 
foundly important to him—giv- 
ing the United Nations teeth A meeting of the Family Law 
The film told how the United Commiitee of the New Jersey 
Nations can be strenethened to St2te Bar Association is sched- 
give it the power to enforce uled to be held at 4:30 p.m., on 
world peace through world law, Friday, November 20, 1959, in 
just as local and national laws | the Ozone Room of the Hotel 
guarantee peace in communities Dennis in Atlantic City, during 
and nations. Power made a the mid-winter convention of 
powerful plea for justice and the N.J. State Bar Associatior 
order between nations of the | This meeting will be open to all 
kind there is within nations, Members of the Associatior 
and urged that the United Na- Rules changes wili be yn- 
tions, which was chiefly set up Sidered 
to maintain peace, be given the Morris N. Hartman, Commit- 
power to do so. tee chairman, will preside 
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Court Visit Enriches 
Students and Legal Aid 


Chicago (ACCN)—Sixth grad- | 


ers visited New York City’s Court 
of Special Sessions recently and 
ended — hee making popcorn, re- 
ports the Legal Aid Brief Case. 





As one ll-year old told it to 
the judge: “I enjoyed the visit 
to the court very much. I felt 
sorry for the men who had . 
ong sentence, but some of the 

punished. I was 
heard about 
iety. Our class 
pope orn Sale. 


will go to 
rards, the Na- 
and Defender 
a check 


Aid 


As: rejoice learned that 





d to the local 
by a class 
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State t Heret 
ertify that n on the 
tin w gt e dissoluti of eaid cor- 
oration recuted by all the stockholders 
hereof, which said consent and the record 
f r d 1 ~w oon file 
I said office as previded by law 
a TIMONY WHEREOF I 
ave e ot my hand and af 
xed 1 sea at Trenton 
WARD J. PATTEN 
retar f State 
STATE OF NEW JERSEY 
PARTMENT OF STATE 
I TE OF DISSOLUTION 
ese presenta may come 
\ AS a PTD my satisfaction 
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a 8 sent of all the stock 
2 attad y office that 
(rp IN¢ 
ft s State. whose princinal 
Nort ‘ 
( 
x proces 
i ss the r 
< Fins New Jersey. prelimina 
g Certificate of Dissclu 
NOW THERE FORE, I, the Secr retary of 
Starte of the State of New Jersey Do Hereby 
rtify that the said rporation did, on the 
wr 2 he dissolut! of said cor- 
rat ed by a the stockholders 
hereof, w said consent and the record 
f roceedings aforeaaid are now on file 
said office as provided by 1 
IN TESTIMONY WHEREOF I 
ive he t rset my hand and af 
ed my official seal. at Trentos 
EDWARD 
x “ret + ¢ 
STAT OF NEW J SEY 
PA M NT OF s AT 
ERTIFICATE 1F DISSOLUTION 
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ased, to exhi ‘bit t to ae eubse ri! ber 





ur h oF nation, their claims and 
ler against the estate of said deceased. 
¥ months from this date, or they 
wi! forever sues “i from prosecuting or 
recovering the same against the subscriber. 
ANNA CAPANDONIS 
AGRESTI & PIOS, Attorneys 
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